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आदेश/O R D E R 

 
PER WASEEM AHMED, ACCOUNTANT MEMBER: 
  

The Revenue has filed the Appeal against the order of the Learned 

Commissioner of Income Tax (Appeals)-1 Ahmedabad,  [CIT(A) in short] 

vide appeal no.CIT(A)-1/92/ITO, Wd-1(1)(1)/2015-16 dated 26/04/2016, 

arising in the matter of assessment order passed under s.143(3) of the Income 

Tax Act, 1961  (here-in-after referred to as "the Act") dated 30/03/2015 

relevant to Assessment Year (AY) 2012-13. Assessee has filed Cross 
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Objection in the Revenue's appeal bearing no.120/Ahd/2016 for the 

Assessment Year 2012-2013.  

 

2.   The Revenue has raised following grounds of appeals. 

 

1. The Ld.CIT(A) has erred in law and on facts in deleting the addition of 
Rs.2,85,92,150/- made on account of ‘’Interest Income treated as income 
from other sources u/s.56 of the I.T. Act. 
 

2. That the Id. CIT(A) has substantially erred in not considering the facts of the 
case that the assessee company has earned interest income on fixed deposits 
made with IDBI Bank before commencement of business activity i.e 
generation of power 
 
 

3. The assessee has raised following grounds in its Cross Objection as 

follows: 

 

1.1     In law and in the facts and circumstances of the respondent's case, the 
learned CIT(A) has grossly erred in dismissing Ground No. 3 of the 
respondent's appeal before him reading as under: 
 

"3.      In law and in the facts and circumstances of the appellant's 
case, the Ld. Assessing Officer has erred in charging excess interest 
u/s. 234B for Rs 21,57,336 , 234D for Rs 3,23,646 and withdrawing 
interest u/s 244A for Rs 3,11,990, when no such interest is 
chargeable. The appellant denies its liability to pay interest." 

 
1.2     The learned CIT(A) ought to have appreciated, inter alia, that when he 
had ordered for the deletion of the entire addition of Rs.2,85,92,150 made in 
the assessment order impugned before him, he ought to have ordered for the 
cancellation of the impugned levy/withdrawal of interest. He ought also to 
have appreciated that the impugned levy/withdrawal of interest were 
unwarranted/unjustified since the nature of the sole addition of 
Rs.2,85,92,150 to the respondent's returned income was such as to attract 
the ratio of the decision of the Gujarat High Court in Bharat Machinery and 
Hardware Mart's case (136 ITR 875). 
 
2. In law and in the facts and circumstances of the respondent's case, the 



ITA no.1710/Ahd/2016 
CO No.120/Ahd/2016   

Asstt. Year 2012-13  
3 
 
 

learned CIT(A) has grossly erred in dismissing Ground No. 4 of the 
respondent's appeal before him challenging the initiation of penalty 
proceedings u/s. 271(1)(c), on the ground of being premature. He ought to 
have appreciated, inter alia, that in the peculiar facts and circumstances of 
the respondent's case, there being absolutely no warrant/justification for 
initiating the penalty proceedings, they deserved to be dropped, thereby 
saving both the appellant and the Department from long drawn unnecessary 
litigation. 
 
3.       The respondent craves leave to add, amend and/or alter the ground or 
grounds of Cross-objections either before or at the time of hearing’’ 

 

4. The facts, in brief, are that the assessee is a limited company and 

engaged in the business of power/ energy. The assessee during the year has 

earned interest income on the fixed deposits made the IDBI Bank amounting 

to Rs. 2,85,92,148.00 only. The assessee has adjusted such interest income 

against the project cost. However, the AO found that such interest income was 

treated as income from other sources in the immediately preceding assessment 

year 2011-12. Accordingly the AO did not allow the adjustment of the interest 

income against the project cost. As such the AO treated the interest income as 

income from other sources and added to the total income of the assessee. 

 

5. Aggrieved assessee preferred an appeal to learned CIT-A who reversed 

the order of the AO by allowing the adjustment of interest income against the 

project cost.  

 

6. Being aggrieved by the order of learned CIT-A, the Revenue is in 

appeal before us. Before us, both the learned DR and the AR relied on the 

order of authorities below as favorable to them.  
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7. We have heard the rival contentions and perused the materials available 

on record. At the outset, we note that the ITAT in the own case of the assessee 

in the identical facts and circumstances has decided the issue in favor of the 

assessee in ITA No. 1430/ AHD/2015 vide order dated 18th January 2019. The 

relevant extract of the order is reproduced as under:  
12 . We have carefu lly considered the rival submissions.   The 
essentia l controversy involved in the instant case is;  whether in terest  
income derived from certa in deposits placed with banks [while the 
power project construction is under progress and in the process of  
being set up and has not commenced generating electric ity] can be 
set off  against the ongoing power projec t costs incurred of capital 
na ture and consequently;  whether such interest income would go to 
reduce the project costs prior to its commencement or no t.    
 
13 . I t  is the case of the assessee that while the AO committed error 
in characterizing interest income earned Rs.3,68,56,918 /- comprising 
of interest income from IDBI Bank Rs.2,23 ,06,911/-  and in terest  
income from SBI Rs.1 ,45,50 ,007/-  on deposits p laced for availing 
credit facilities are liable to be taxed  as ‘ income from other sources’ 
under s.56 of the Act,  the CIT(A) was partly right to  the extent of 
ho lding that the interest income earned amounting  to 
Rs.1,45,50,007 /- from SBI bears the character of capita l na ture and 
would  consequently go to reduce the power project costs being set 
up .   The assessee however has simultaneously faulted  the CIT(A) in 
no t allowing the interest income of Rs.2,23 ,06,911/-  to  be reduced 
from the pro ject costs.   I t  is primarily the case o f the assessee that 
bo th interest expend iture (amounting to Rs.3.68 Crore) as well as 
impugned interest income are inextricab ly linked to the pro ject being  
set up.   Hence,  where the interest expenditure has been regarded as 
capital expenditure for the purposes o f project,  same principle 
requ ires to be acknowledged for treatment of interest income. 
Pending completion  of power project,  the interest  income thus is a lso 
on  the same pedesta l (capital nature) similar to interest outgo.  I t  is 
thus the case  o f the assessee that while the interest  outgo  has been 
added  to the capital costs on  power project in  progress;  in terest  
income so earned on deposits placed wi th banks have been rightly 
reduced from the ‘project development expend iture’  incurred for set  
up  of power plant in the same measure.   We find that the identical 
issue came up  for consideration of the co-ordinate bench in a group 
case in a similarly p laced situation. 
14 . I t  will  be apt to reproduce the relevant opera tive para of the 
decision in Adani Power Ltd.  (supra) relied upon by the Assesee:  
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“16. Next question  rela tes to  quantifica tion of interest income 
available with the assessee for set off  against pre-opera tive 
expenditure in power project implementation.  We find that the 
ld.CIT(A) has not independently examined any issue in this 
order,  rather followed order of h is predecessor in  the 
assessment year 2008-09. The ITAT did not approve the order 
of the ld.CIT(A) in the assessment  year 2008-09 and 
respectfully following the order of the ITAT in the assessment 
year 2008-09, we are of the view that in terest income of 
Rs.8,17,60,319 /- is available with the assessee for set off  
against pre-operative expenditure which is ti t led  as "pro ject 
development expenditure".  Discussion made by the Tribunal in 
the assessment year 2008-09 on this issue reads as under: 
 

"18.  We find that both  the parties have relied  upon the 
decisions of the Hon'b le Apex Court and in add ition,  the 
assessee has relied  upon the decision o f Hon'ble Delhi 
High Court.  Therefore,  it  would be appropriate to first  
refer to those decisions.  In the case of Tuticorin Alkali 
Chemicals & Fertilizers Ltd.  (supra),  the Hon'ble Apex 
Court held as under:- 
 

" . . . that the company had  surplus funds in its 
hands.  In order to earn income out of the surp lus 
funds, it  had invested the amoun t for the purpose 
of earning interest.  The interest thus earned was 
clearly o f revenue nature and would have to be 
taxed accordingly.  The accountants might have 
taken some other view bu t accoun tancy practice 
was not necessarily good law. This was not a case 
of d iversion of income by overriding title.  The 
assessee was entirely at liberty to deal with the 
interest amount as it  l iked.  The application of the 
income for payment of interest  would not affect its 
taxability in any way. The company could not 
claim any relief under section70 or section 71 
since it s business had not started and there  could 
no t be any computa tion of business income or loss 
incurred by the assessee in the relevant 
accounting years.  In such a situa tion,  the 
expenditure incurred by the assessee for the 
purpose of setting up its business could no t be 
allowed as deduction , nor could it  be adjusted 
against any other income under any o ther head. 
Similarly any income from a non-business source 
could not be set o ff against the liab ility to pay 
interest on  funds borrowed for the purpose of 
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purchase of p lant and machinery even before 
commencement of the business o f the assessee." 
 

19 .  In  the case o f Bokaro Steel Ltd.  (supra),  the Hon 'ble 
Apex Court,  after considering the decision of Tuticorin 
Alka li Chemicals & Fertili zers Ltd .  (supra),  held  as 
under:- 
 

" . . . , dismissing the appeal, tha t the first three 
heads of income were (i)  the rent charged by the 
assessee to its con tractors for housing workers 
and staff  employed by the contractor for the 
construction work of the assessee including 
certain amenities gran ted to the staff  by the 
assessee,  (ii)  hire ITA No. 2755/Ahd/2011 Adani 
Power Ltd vs.  ACIT AYs 2008-09charges for plant 
and machinery wh ich was given to  the contractors 
by the assessee for use in the construction work of  
the assessee,  and (iii) interest from advances 
made to the contractors by the assessee for the 
purpose of facilitating the work  of construction.  
The activities o f the assessee in connection with 
all these three receipts were directly  connected 
with or incidental to  the work of construction  of 
its plant undertaken by the assessee.  The advances 
which the assessee made to the contractors to 
facilita te the construction activity o f putting 
together a very large project was as much to 
ensure that the work of the contractors proceeded 
without any financial h itch as to help the 
contractors.  The arrangements wh ich were made 
between  the assessee-company and  the contractors 
perta ining to these three receipts were 
arrangements which were intrinsically connected 
with the construction of its steel plant.  The 
receipts had been adjusted  against the charges 
payab le to the contractors and had gone to reduce 
the cost of construction.  They had, therefore,  been 
rightly held as capital receipts and not income of 
the assessee from any independent source." 
 

20 .  In the case of Karnal Co-operative Sugar Mills Ltd.  
(supra),  their Lordships of Hon'b le Apex Court,  a fter 
applying  the decision o f Bokaro Steel Ltd .  (supra),  held 
as under:- 
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"Held,  that,  in  the present case,  the assessee had 
deposited money to open a  letter of credit for the 
purchase of the mach inery required  for setting up 
its plant in terms of the assessee's agreement with 
the supplier.  I t  was on  the money so deposited that 
some interest had been earned . Th is was,  
therefore,  not a case where any surp lus share 
capital money which was lying idle had been 
deposited in the bank for the purpose of earning 
interest.  The deposit of money in the present case 
was directly linked wi th the purchase of plant and 
mach inery.  Hence,  any income earned on such 
deposit was incidental to the acqu isition of assets 
for the setting up  o f the plant and machinery.  The 
interest  was a capital receipt,  which would go  to 
reduce the cost of a sset.  "  

21 .  In  the case of Karnataka Power Corpora tion (supra),  
their Lordships of Hon 'ble Apex Court, following  the 
decision of Bokaro Steel Ltd. (supra),  held as under:- 
 

" . . .also ,  (i)  tha t the Tribunal was right in law in 
upholding the order of the Commissioner 
(Appeals) who  deleted the addition of 
Rs.1,30,44,518 /- being interest receip ts and here 
charges from contractors by holding that the same 
were in the nature of capital receipts wh ich would 
go  to reduce capital cost." 
 

22 .  In the case of Bonga igaon Refinery & 
Petrochemica ls Ltd.(supra),  the Hon'ble Apex Court,  
after considering the decision o f Bokaro Steel Ltd. 
(supra),  held as under:-  
 

"  reversing the decision of the High  Court in 
relation to  these items of income, that these items 
of receipts were not taxable income bu t were to be 
ad justed against the project cost for the  business 
of o il  refinery and petro- chemicals." 
 

23 .  Tha t the Hon'ble Delhi High Court in the case of 
Indian Oil Panipat Power Consortium Ltd.  (supra),  a fter 
considering the decisions in the case of Tuticorin Alkali 
Chemicals & Fertili zers Ltd.  (supra) and Bokaro S teel  
Ltd. (supra) at leng th, held  at pages 258, 259 and 260 of 
report,  i .e.,  315 ITR 255, as under:-  
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5. In our opinion  the Tribuna l has misconstrued 
the ratio of the judgment of the Supreme Court in 
the case of Tuticorin  Alkali Chemicals [1997] 227 
ITR 172 and that of Bokaro Steel Ltd.  [1999] 236 
ITR 315. The test which permeates through the 
judgment of the Supreme Court in Tuticorin Alkali 
Chemicals [1997] 227 ITR 172 is that if  funds 
have been  borrowed  for setting up of a  p lant and 
if  the funds are 'surp lus'  and then by virtue of that 
circumstance they are invested in fixed deposits 
the income earned in  the form of interest wil l  be 
taxable under the head "Income from other 
sources'.  On the other hand  the ratio of the 
Supreme Court judgment in  Bokaro Steel Ltd.  
[1999] 236 ITR 315  to  our mind is that if  income 
is earned, whether by way of interest o r in any 
other manner on  funds which are otherwise 
' inextricab ly linked' to  the setting up  o f the plant, 
such  income is required to be capitalized to be set 
off  against pre- operative expenses.  
 
5 .1  The test,  therefore,  to  our mind is whether the 
activity wh ich is taken up for setting up o f the 
business and the funds which  are garnered are 
inextricab ly connected to the setting up  of the 
plant.  The clue is perhaps available in s.  3  of the 
Act which sta tes that for newly set up business the 
previous year sha ll be the period beginn ing with 
the da te of setting up  of the ITA No. 
2755/Ahd/2011 Adani Power Ltd vs.  ACIT AYs 
2008- 09 business.  Therefore,  as per the provision 
of s.  4  of the Act which is  the charging section 
income which arises to an assessee f rom the date 
of setting of the business but prior to 
commencement is chargeable to tax depending on 
whether  it  i s of a revenue nature or capital 
receipt.  The income of a newly se t up business,  
post the date of its setting up  can be taxed if i t  i s 
of a revenue nature under any of the heads 
provided under s.  14 in Chapter IV of the  Act.  For 
an  income to be classified as income under the 
head "Profits and gains o f business or profession" 
it  would have to be an  activity which is in  some 
manner or form connected with business.  The word 
"business" is of wide import which would a lso 
include a ll such activities which coalesce into 
setting up of the business.  See Mazagaon  Dock 



ITA no.1710/Ahd/2016 
CO No.120/Ahd/2016   

Asstt. Year 2012-13  
9 
 
 

Ltd.  vs.  CIT/CEPT (1958) 34  ITR 368  (SC) and 
Narain Swadeshi Weaving  Mills vs.  CEPT (1954) 
26  ITR 765 (SC).  Once it  is held that the 
assessee's income is an income connected  with 
business,  which  would be so in  the presen t case,  in  
view o f the find ing of fact by the CIT(A) that the 
monies which  were inducted into the joint venture 
company by the join t venture partners were 
primarily in fused to purchase land and  to  develop 
infrastructure then  it  cannot be held that the 
income derived by parking the funds temporarily 
with Tokyo Mitsubishi Bank, will  result in  the 
character of the funds being changed, in as much 
as the interest earned from the bank would have a 
hue differen t than that of business and be brought 
to tax under the head 'Income from other sources'.  
I t  is well- settled that an income received by the 
assessee can be taxed under the head "Income 
from other sources" only if  i t  does not fall  under 
any other head of income as provided in s.  14  of 
the Act.  The head "Income from o ther sources" i s 
a residuary head of income. See S.G. Mercantile 
Corporation (P) Ltd.  vs.  CIT1972 CTR (SC) 8 : 
(1972) 83 ITR 700 (SC) and CIT vs.  Govinda 
Choudhury & Sons (1994) 116 CTR (SC) 61  : 
(1993) 203 ITR 881 (SC). 

 
5 .2  It  is clear upon a perusal of the facts as found 
by the au thorities below that the funds in the form 
of share capital were infused for a specific 
purpose of acqu iring land and the developmen t of 
infrastructure.  Therefore,  the interest earned  on 
funds primarily brough t for infusion in the 
business cou ld not have been classified as income 
from other sources.  Since the income was earned 
in a period prior to commencemen t of business it  
was in the na ture of cap ital receip t and hence was 
requ ired to be set off  against pre-opera tive 
expenses.  In the case o f Tuticorin  Alka li 
Chemicals [1997] 227 ITR 172 it  was found by the 
au thorities that the funds ava ilable with the 
assessee in tha t case were 'surplus'  and, therefore,  
the Supreme Court held that the interest earned on 
surplus funds wou ld have to be treated as ' income 
from other sources' .  On the other hand in Bokaro 
Steel Ltd.  [1999] 236 ITR 315 (SC) where the 
assessee had earned interest on advance pa id to 



ITA no.1710/Ahd/2016 
CO No.120/Ahd/2016   

Asstt. Year 2012-13  
10 

 
 

contractors during  pre-commencement period was 
found to be ' inextricably linked' to  the setting up 
of the plant of the assessee and hence was held to 
be a cap ita l receipt which was permitted to be set  
off  aga inst pre-opera tive expenses.  (underlined 
ours to supply emphasis)  

 
24 .  From the above,  it  is eviden t that the Hon'ble Delhi 
High Court has considered and  in terpreted the decisions 
of Hon'ble Apex Court in the case of Tuticorin Alkali 
Chemicals & Fertilizers Ltd .  (supra) as well a s Bokaro 
Steel Ltd.  (supra).  The conclusion o f the Delhi High 
Court is in  fact the law which emerges as per  the 
decision of Hon'ble Apex Court.  Therefore,  in  our 
op inion,  the CIT(A) was not ju stified  in ignoring  the 
decision of Hon'ble Delhi High Court by simply 
mentioning that the issue i s covered by the decision  of 
Hon'b le Apex Court in the case of Tuticorin Alka li 
Chemicals & Fertilizers Ltd.  (supra).  After considering 
these two decisions o f the Hon'ble Apex Court and  a lso 
some o ther decisions of the Hon'ble Apex Court,  their 
Lordships o f the Delhi High  Court arrived  at the 
conclusion  "it  is clear upon a perusal of the facts as 
found by the authorities below that the funds in the form 
of share capital were infused for the specific purpose of 
acquiring land and the development of in frastructure.  
Therefore,  the interest  earned on  funds primarily 
brought for in fusion  in  the business cou ld not have been 
classified as income from o ther sources.  Since the 
income was earned in a period prior to commencement  
of business,  i t  was in the nature of capita l receipt and 
hence was required to be set off  against the pre-
operative expenses." That,  the ratio of the above finding 
of the Hon'ble Delh i High Court would be squarely 
applicab le to  the facts o f the assessee's case,  because 
admitted ly in the case under appeal before us the share 
capital as well a s loans were raised for the specific 
purpose of setting  up of the power genera tion plants.  
The business o f the assessee has not been commenced 
and therefore,  a s per above decision,  the in terest  
received in the period prior to commencement of 
business was in the nature of capital receip t and hence 
was required to be set off  against the pre-opera tive 
expenses.  The assessee has already set off  the in terest  
income against the pre-operative expenses which is 
ti t led  as "project development expend iture".  In view of 
above,  we are o f the opinion  that the interest income of 
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Rs.1,35,87,158 /- as well a s Rs.7,91,51,306/-  was a 
capital receipt not chargeab le to tax during  the year 
under considera tion.  Accordingly,  Ground Nos.  2 and 4 
of the assessee's appeal are allowed." 

 
17 .  There is no d isparity on facts.  The ld .CIT(A) has simply 
followed the order of the ld.CIT(A) in the assessmen t year 
2008-09. Therefore,  respectfully fo llowing the order of the 
ITAT in the assessment year 2008-09, we reject the ground of 
appea l taken by the Revenue and allow the grounds of appeal 
taken by the assessee.”  

 
15 . Apart from the decision of co -ordina te bench ad judica ting the 
issue in favour of the assessee,  we also take notice of the process of 
reasoning applied by CIT(A) and  approve his action affirmatively in  
so far as in terest genera ted on deposits placed with SBI.   The CIT(A) 
has rightly held that interest  income to be of capital nature linked 
with the process o f setting up of its power p lant and such receipts 
would  go to  reduce the cost of the project which also includes huge 
interest costs as capitalized.  For coming to such conclusion,  the 
CIT(A) has taken cognizance of the decision of the Hon’ble Supreme 
Court in the case of Bokaro  Steel Ltd. (supra),  Karnataka 
corporation Sugar Mills Ltd.  & Bongaigaon Refinery & Petro 
Chemicals Ltd . vs.  CIT [2001] 251 ITR  329 wh ich in turn distingu ish 
the decision of the Hon’ble Supreme court in  Tuticorin Alka li 
Chemicals Fert ilizers Ltd .  (supra).   The CIT(A) has observed on 
facts that assessee kep t fixed deposit as margin money with SBI for 
ob taining bank guaran tee to avail term loan facility for the pro ject  
related works.   The margin  money kept is 10% of the bank guaran tee 
of Rs.150 Crores obtained from SBI.   The CIT(A) thus found  that 
deposits were in tegrally connected with  the setting up of power 
plant.   Thus,  we find ourselves in complete agreement with the action 
of the CIT(A) in upholding  the action of AO to reduce in terest  
income arising from deposits placed with  SBI out of pro ject 
development expend iture and in reversing the action of the AO in 
treating the same as revenue income de hors  the projects 
development in progress.   The grievance of the Revenue thus is bereft  
of any merits.    

 

7.1 As there is no change in the facts and circumstances of the case on 

hand, therefore the principles laid down by the ITAT in the own case of the 

assessee in the earlier year will be applied mutatis mutandis. Therefore 

respectfully following the same we do not find any reason to interfere in the 
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finding of learners CIT-A. Hence the ground of appeal of the Revenue is 

dismissed.  

 

8. Coming to the grounds raised by the assessee in its Cross Objection.  

 

9. The ground No. 1 raised in the CO by the assessee is consequential, and 

therefore no separate adjudication is required. 

 

10. The ground No. 2 raised in the CO by the assessee relates to the penalty 

which is premature to decide as of now.   

 

11. In the result, the appeal of the Revenue, as well as Cross Objection 

filed by Assessee both, are dismissed. 

 

Order pronounced in the Court on    20/02/2019 at Ahmedabad.   
 
 
                  -Sd-             -Sd- 
   (Ms MADHUMITA ROY)         (WASEEM AHMED)                          
     JUDICIAL   MEMBER     (True Copy)            ACCOUNTANT MEMBER   
Ahmedabad; Dated      20/02/2019 
manish 
आदेश क� ��त�ल�प � े�षत/Copy of the Order forwarded  to : 

 

 

आदेशानुसार/BY ORDER, 
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